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1. RESERVATION IN RELATION TO RECOMMENDATIONS CONCERNING THE

EMBRYO

While I am in agreement with the other recommendations of the Commission, I am unable to support those

recommendations that envisage the deliberate destruction of the embryo and so take this opportunity to

outline my position on the crucial issue of when human life should begin to enjoy the benefit of legal

protection.

By way of a preliminary comment, it is important to note that the issue with which we are concerned here is

not whether life exists, but rather whether the right to life is restricted by reference to the developmental stage

of human beings. It is indisputable that new human life exists once the process of fertilisation is complete. The

issue is whether that life is deserving of the fullest protection of the law. The debate, therefore, is concerned

with values relating to human rights rather than with matters of natural science, on which there is no

disagreement between the majority and myself.

Turning to my own position on this issue, this is informed by the belief that the individual must be treated as

an end in himself/herself and cannot be regarded as a means to an end. Thus I do not subscribe to a utilitarian

approach to this issue that would permit the use of a human life for the benefit of others, no matter how

needful or deserving those others might be.

Broadly speaking, opinion on when life should be legally protected falls into two schools of thought. One

school (to which I subscribe) holds that legal protection should commence once the ovum (egg) has been

fertilised; the other school would withhold legal protection until some later stage in the process that

commences with fertilisation, though within this school there are differing views as to what that stage should

be, with some deferring legal protection until twinning has either occurred or is no longer possible, others

taking the view that implantation of the embryo in the womb is the critical point, others basing legal

protection on the commencement of neurological function, and still others arguing for incremental increase

in the protection afforded to the foetus as it develops.

As I have already indicated, I believe that legal protection should apply once the process of fertilisation is

complete. We now have in place, for the first time, human life with a genetic programme that, in an

appropriate environment, will result in a unique person or (very occasionally) two or more such persons. This

is also the start of a developmental process that continues throughout the rest of the resultant life, continually

altering that life’s relationship with others. In this very important sense, the embryo is more than simply a

cluster of cells or matter for, once destroyed, it is impossible to recreate that particular life with its unique

genetic programme and its unique, ever developing relationship with the rest of humanity. In my opinion,

respect for this life and for its ability to relate, in an absolutely unique manner, to the rest of humanity demands

that we should do nothing deliberately to destroy the embryo and that, where possible, we should facilitate its

development.

In some situations, it may be possible to predict that the implantation of a particular embryo will result in

miscarriage. In such circumstances, I consider that it is not necessary or appropriate that the embryo should be
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transferred to the uterus. However respect for the human nature of that embryo would require that it be

allowed to die naturally and would preclude its deliberate destruction or exploitation.

The alternative approach to the status of the embryo, whereby the application of legal protection to the

embryo/foetus is postponed to some point after fertilisation, suffers from the difficulty that the selection of this

point inevitably becomes an arbitrary exercise. This point is illustrated by the fact that there is no consensus

among those who reject fertilisation as the critical point for the application of legal protection to human life

as to when this protection should commence. While I accept that positive rights may sometimes be based on

arbitrary distinctions - a person aged 17 years and 364 days may not vote in an election but a person one day

older may - I do not accept that the right to life, which is the absolute pre-requisite for the enjoyment of all

rights, should be restricted in an arbitrary manner. This position would appear to be widely shared for the

protracted and complex debate about the moral and legal status of the embryo is itself evidence of a deep

unease at the selection of an arbitrary basis for protecting unborn life.

Turning to consider the specific alternatives offered to fertilisation as a starting point for legal protection for the

embryo/foetus, it is, of course, true that in nature, most fertilised ova do not lead on to successful pregnancies

and this fact is sometimes cited as a reason for withholding legal protection from life until some point after

fertilisation. However, this is a naturalistic fallacy and, as such, unpersuasive. No one would suggest that a

society with an infant mortality rate of, say, 50% for children under the age of twelve months should be

permitted to kill any child under that age. By the same token, I do not see how the fact that most embryos fail

to develop successfully in nature can justify the deliberate destruction of an embryo.

It is also true that occasionally an individual embryo may result in the development of two or more foetuses

and this fact is sometimes cited as a reason for withholding legal protection from the embryo until that point

in its development (usually the ninth day) where the possibility of twinning may be ruled out. The contention

here is that, prior to that point, it is not clear that we are dealing with an individual human life. Again, I am

not persuaded by this argument. If I oppose the destruction of an embryo because this prevents the

development of a unique, irreplaceable individual, I can hardly condone its destruction where this may prevent

the development of two or more such individuals. Indeed, the possibility that destruction of the embryo may

deprive us of the unique contribution that two or more individuals may make to human experience

strengthens, rather than undermines, my view that legal protection should apply to the embryo once

fertilisation is complete.

For some, the implantation of the embryo in the womb is the point at which life should secure legal protection.

My difficulty with this position is that it makes the moral status of the embryo conditional on its physical

location rather than on its essential nature. Moreover, in the case of in vitro embryos, this position also makes

the legal protection afforded to the embryo conditional on the decision of another party to transfer the

embryo, rather than inherent in its nature as human life. The pre-implanted embryo is, in essence, the same

as the post-implanted embryo insofar as its genetic blueprint is already in place. Inasmuch as I consider that

respect for the life contained therein precludes the deliberate destruction of the embryo, the issue that arises

for me with regard to the pre-implanted embryo is whether or not that respect also requires that each embryo

be transferred to the uterus. I re-iterate the point made above that where it is clear that an embryo, if implanted,

will not develop into a successful pregnancy, it is neither necessary nor appropriate to proceed with transfer

and such an embryo should be permitted to die naturally. I do consider that all viable embryos should be

transferred to the uterus so as to respect fully their right to life. This position, however, is not without its

difficulty. Current AHR practice entails the cryopreservation of embryos in order to increase the chance of
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pregnancy without requiring the woman to undergo multiple potentially hazardous stimulation cycles and ova

retrievals. Moreover, if the woman is acutely ill following ova retrieval, cryopreservation would enable frozen

embryos to be available to her on her recovery. In addition, cryopreservation of embryos would prevent

exacerbation of ovarian hyperstimulation syndrome if such syndrome were present in the woman. In principle,

I do not object to the cryopreservation of embryos, provided such cryopreservation does not preclude the

subsequent implantation of the embryo. However, it would appear that current practice with regard to

cryopreservation entails the production of surplus embryos, not all of which can be transferred to the uterus

and some of which will eventually have to be destroyed. I consider that this outcome violates the embryo’s

right to life and so I recommend that the number of ova to be fertilised in any treatment be limited in number

so as to enable all to be transferred to the uterus. It follows that I am also opposed to research on surplus

embryos or to their use as a source of embryonic stem cells. I consider that, notwithstanding the benefits that

flow from the freezing of surplus embryos and notwithstanding the potential good that might follow from

research on embryos or the use of embryonic stem cells, such a course of action objectifies the embryo in a

manner that is inconsistent with the value that each human should be treated as an end in him or herself,

rather than as a means to an end. For the same reason, I am also opposed to therapeutic cloning (regenerative

medicine).

It is sometimes suggested that we should await the start of neurological function before providing legal

protection to the embryo. This argument is based on the analogy with death, where cessation of such brain

function is taken as conclusive evidence that an individual has died. The analogy, however, is a false one. In

the case of death, the absence of brain function is irreversible. This is patently not so in the case of the embryo

and so the start of brain function does not appear to be a significant moral marker for the purposes of this

debate.

Finally there is the more open-ended argument that respect for the embryo/foetus should increase

incrementally as that life develops. In my opinion, this principle is too imprecise to ensure proper respect for

human life. Taken to its logical conclusion, it even deprives the fact of birth of any significance in this context for a premature baby born at 30 weeks is clearly less developed than a foetus at a later stage in pregnancy.

Indeed, the principle also permits the argument that a new born infant with severe physical and/or intellectual

abnormalities is not deserving of full legal protection.

In conclusion, therefore, for all these reasons, I consider that human life should be protected once fertilisation

has occurred. The continuum that exists from this point on may be illustrated by comparing the consequence

that follows from destroying an embryo with the consequence that follows from destroying a foetus at some

later stage in its development. In both cases, the act of destruction interrupts a process that could eventually

have resulted in a unique person, with his or her own unique, distinctive personality, appearance and

relationship to others.

The view that legal protection should apply to life once fertilisation has taken place does have certain serious

implications for AHR. I have already considered the implications of my position for cryopreservation and for

embryonic research but additionally my view clearly precludes the destruction of an embryo following PGD.

Directly as a result of my membership of the Commission, I have become more aware of the great anguish

experienced by infertile couples. I am also acutely aware of the argument that scientific research using

embryonic stem cells might eventually yield significant benefits, perhaps even cures, for the sufferers of various

grave illnesses. Yet however earnestly one would wish for an end to the suffering endured by infertile couples

and the victims of devastating illnesses such as Alzheimer’s, Parkinson’s Disease, etc., that cannot be at the
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expense of the principle that each human life should be regarded as an end in itself, rather than as a means to

an end. If this principle is sacrificed, we alter our own attitude to human life by categorising some human life

as worthy of full legal protection and other human life as mere ‘human material’, destined to be used for the

benefit of those in the privileged category. Thus, inevitably, we have to confront the question of when this

principle should apply.

The issue of when legal protection should be provided for life is one to which, over the years and in particular

during the currency of this Commission, I have given considerable thought and I cannot convince myself of

any view other than that the embryo, as an inchoate unique and irreplaceable individual or individuals, is

deserving of such respect as to preclude its deliberate destruction. My inability to see a significant moral marker

between the zygote and the embryo/foetus at any later stage of development means, moreover, that I consider

that the embryo comes within the principle that the individual can never be treated as a means to an end, no

matter how desirable that end might be. Accordingly I cannot support the recommendations in the

Commission’s Report that entail the deliberate destruction of the embryo.

G.F. Whyte
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